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QUESTIONS PRESENTED 

A. Was it error for the Trial Court to grant summary judgment on 

underlying contingent issues of liability for breach of contract and breach of 

fiduciary duty when it never reached a finding on the threshold issue of whether 

Howard made a capital contribution? 

This question should be answered by this Appellate Court in the affirmative. 

B. Was it error for the Trial Court to find that Howard made his capital 

contribution to ARV, when the uncontroverted facts show that the cash Howard 

alleged to have contributed was already assigned (without disclosing to Pooler) to a 

third party creditor to eliminate a deficiency judgment before Howard and Pooler 

ever met to discuss their business venture and five months before the property was 

purchased for ARV? 

This question should be answered by this Appellate Court in the affirmative. 
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PRELIMINARY STATEMENT 

"'You are never going to get a dime out of this project.' (R2058). That is what 

Gary Pooler ("Pooler") told William Howard ("Howard") in a 2013 meeting 

regarding Archer Rd. Vista, LLC" ("Company" or "ARV" or "Project")" (see 

Howard's Brief [hereinafter "BPR"] at p. 1). After reading Howard's brief, one 

would believe that Pooler made this statement in 2007, at the beginning of the 

Project, with the intent to punish Howard and for the sole purpose of turning the 

Company into Pooler' s personal A TM. This is pure fiction. 

Pooler' s statement was not a threat, but one of fact, made in 2013, after ARV 

had been insolvent for years. The Company was insolvent because Howard failed 

to sell lots at a profit for ARV (R985-986), not because of some imagined scheme 

by Pooler to punish Howard. From 2007 through 2011, Prudential-K.A.R.E.S. 

("Prudential") (Howard's affiliate) should have sold at least sixty lots and generated 

over $2.7 million in revenue, but, in actuality, it only sold seven lots, which 

generated $305,000 (R471ifif65-66; RI 024). By the time Pooler made his statement 

in 2013, ARV was financially insolvent due to Howard's failure to perform, and 

neither Howard nor Pooler would ever get a dime out of the Project. 

After reading the entirety of Howard's Brief, Howard's mischaracterization 

of the "never going to get a dime" statement is par for the course. Howard's Brief 

is replete with embellished facts and unacceptable misrepresentations of the Trial 
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Court's findings, such as: (1) the Trial Court found Pooler acted in bad faith; (2) 

Pooler received personal gain and advantages to which he was not legally entitled; 

and (3) Pooler concedes the Trial Court's findings of damages. Each of these 

assertions are patently false and taint the persuasive value of Howard's brief. 

Independent of the mischaracterizations in Howard's brief, the decision of the 

Lower Court must be reversed for several reasons. First, the court-ordered 

accounting concluded that Howard never made a cash capital contribution to the 

Company (R981), as explicitly required by the OA (R345 §3.2). This fatal 

deficiency deprives Howard of any proprietary or financial interest in the Company. 

The Trial Court even determined that summary judgment could not be 

awarded to Howard on this issue due to an open question of fact, yet the Court 

inexplicably granted summary judgment to Howard on the breach of contract and 

fiduciary duty claims. The Court committed reversible error by granting summary 

judgment on contingent issues of liability after it denied summary judgment on the 

threshold issue of whether Howard ever had any proprietary or financial interest in 

the Company-a required element to commence and sustain a derivative lawsuit. 

Howard dismisses his failure to contribute cash that he actually owned to the 

Company as a "hyper-technical" argument (BPR 51 ), notwithstanding the plain 

requirement of the OA for cash contributions. Howard argues that funds in a savings 

account owned by Howard's affiliate company, Ballantyne Development, LLC 
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("Ballantyne"), which were assigned to the mortgage assignee on the property five 

months before the OA was executed, in consideration for a waiver of deficiency 

liability against Howard and Ballantyne, can be counted a second time as Howard's 

"cash" contribution to the Company (BPR 46-47). No amount of legal gymnastics 

can force this square peg, and this Court must reverse the Trial Court's finding that 

this was a valid cash contribution. 

Second, the Trial Court failed to properly analyze whether Pooler' s actions, 

as the manager of the Company, resulted in personal gain, or were unfair and 

unreasonable, such that the OA's exculpation and indemnification of Pooler were 

prohibited by the LLC Law (R70-74). Instead, the Trial Court, in contravention to 

LLC Law §411 (b ), held that Pooler' s "self-dealing" per se made Pooler liable (id.). 

Last, the Trial Court erred in refusing to enforce the OA's indemnification of 

Pooler's attorney's fees, while at the same time ignoring the American Rule in 

awarding Howard's fees (Rl 7-18). There is no recognized exception to the 

American Rule here. The "common fund doctrine" requirements are not present. 

Furthermore, there is no evidence in the Record, nor was there any finding by the 

Trial Court, that Pooler acted in a "willful and wanton" fashion such that a fee award 

to Howard would be justified. For these reasons, which are more particularly set 

forth herein, this Court must reverse the orders of the Trial Court that granted 

summary judgment and awarded damages to Howard. 
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SUPPLEMENTAL STATEMENT OF FACTS 

I. Howard's Proffered Capital Contribution is Invalid. 

Howard's Brief describes how Howard supposedly made his $909,000 cash 

capital contribution (BPR 44-46). He claims it was through a transaction 

"contemplated, conceived, negotiated, and explicitly proposed and agreed by 

Pooler' s attorney" (id at 46). Howard says that Pooler and his attorneys 

intentionally structured a deal where Pooler alone would contribute cash and give 

Howard 40% of the equity and 50% of the voting rights in ARV (see R3528-3534). 

This is absurd, as the OA's agreed-upon terms require a cash contribution. 

The facts below describe the transaction and how the terms were based on a 

flagrant misrepresentation by Howard of having available cash in a savings account 

that he did not actually have; he had, without disclosure to Pooler, assigned all of his 

rights in the savings account to a third party creditor of Ballantyne three weeks 

before ever having a conversation with Pooler about entering into a business venture 

(R476 i186; Rl398 i115; Rl 152-1154). 

A. Howard's Available Cash was Assigned to a Creditor to Avoid a 
Deficiency Judgment. 

In the Fall of2006, with Howard's company, Ballantyne, having defaulted on 

its $3 .5 million mortgage debt to Pittsford Capital Mortgage Partners, LLC 

("PCMP"), Howard negotiated a deal with the prospective buyer of the mortgage 

debt, Benton Kendig ("Kendig"), owner of Kend Enterprises, Inc. ("Kend"), to 

5 



eliminate any deficiency liability (R1210-1214) by having Howard assign 

Ballantyne's ownership interest in a Canandaigua National Bank ("CNB") Savings 

Account that contained approximately $900,000 cash ("Savings Account") to a 

company created by Kendig, The Links at Black Creek, LLC ("The Links"). Kendig 

renamed The Links to Vistas at Black Creek, LLC and changed its ownership from 

100% Kendig to 2/3 by Kendig and 1/3 by Howard (id.; Rl 152-1155 R3486). The 

Savings Account secured two letters of credit ("LOC") issued by Ballantyne to the 

Town of Chili for required site work on the Property (Rl 152). 

On March 26, 2007, Kend successfully acquired the rights of PCMP in the 

mortgage debt owed by Ballantyne and signed a contract with the Receiver of PCMP 

evidencing the transaction (R3567-3573). Immediately following this transaction, 

on April 5, 2007, Howard implemented his promise to assign the rights in the CNB 

Savings Account by signing an Assignment Contract ("Assignment") with Kendig 

(Rl 152-1155). The Assignment identified the LOCs by their numbers, dates and 

amounts, and also identified the Savings Account that contained the cash collateral 

securing the LOCs (Rl 152). The pertinent language of the Assignment, whereby 

Howard relinquished all of his ownership rights in the CNB cash, in exchange for a 

full release of any deficiency judgment against Howard/Ballantyne, reads: 

1. Assignor [Ballantyne/Howard] hereby assigns to Assignee [The 
Links at Black Creek, LLC/Kendig] its entire right, title and interest 
in and to all present and future monies in the Savings Account. 
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2. Assignee waives its right to and releases Assignor from any 
deficiency Assignee may be or become entitled to in connection 
with the foregoing foreclosure action, which waiver and release will 
become effective upon receipt of all of the monies from the Savings 
Account and not before that time. 

(RI 152-1153). 

The Assignment was consummated by Howard when he signed a CNB letter 

dated May 25, 2007 authorizing CNB to transfer the cash in the Savings Account 

which totaled approximately $901,166.27 (R3486; R3617; R3626; R3629). Once 

Howard contractually assigned the cash and authorized its transfer, it was forever 

gone from his ownership and control. Stunningly, in Howard's Brief, he asserts that 

this exact transfer is what constitutes Howard's capital contribution to ARV (BPR 

46), despite ARV not purchasing the subject property until September 30, 2007, at 

which time capital contributions were due and payable (Rl037; R466 iii! 35-36). 

B. Negotiations with Pooler Did Not Begin Until After Howard's Cash 
Had Been Assigned. 

In late April 2007 (Rl382 if2), three weeks after Howard executed his 

Assignment (R1398 ifl5), he approached Pooler to discuss becoming his partner in 

the Project. Howard's pitch to Pooler was that they could buy the Property for $1.8 

million with each of them paying $900,000 (R1382 if4, R463 if13). Howard told 

Pooler that he had his $909,000 cash in the Savings Account, continuing to represent 
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this throughout their negotiations; he never disclosed that the money had already 

been assigned (R476 if86; Rl 168 ifif3-4; R1383 if9). 

In June 2007, based on Howard's representations of having $900,000 of 

available cash, Pooler' s attorney proposed a purchase structure wherein Howard 

would pay $900,000 directly from his Savings Account and Pooler would pay the 

remainder of$900,000+ split between cash to the seller, taxes, fees and other charges 

(R2790-2800; R3522-3534). 

In Howard's Brief, he cites the language in an email chain and unsigned 

contract as forming the basis of how Howard's CNB cash was to be used toward the 

purchase to become his capital contribution (BPR 44-46). Howard's argument is 

flawed for the simple reason that the cash was beyond Howard's reach as of April 5, 

2007 when he assigned it to satisfy his mortgage deficiency, and therefore, it could 

not be used thereafter for the separate purpose of Howard's capital contribution. 

C. Howard Never Disclosed the Assignment; Pooler only Discovered it 
Through a Subpoena of a Third-Party Bank in 2015. 

In March 2015, during discovery, a subpoena to CNB resulted in the 

disclosure of Howard's April 5, 2007 Assignment (Rl 197 if5-1198 if7; Rl386 i!26). 

Upon discovery of the Assignment, Pooler realized that the cash Howard claimed to 

have invested in the Company by making a direct payment to the seller was a lie 

(Rl 167 if2-1168 if7; R477 ifif92-97; Rl385-1386 if25). 
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When the Court-ordered Accounting Report ("Accounting") by Mengel 

Metzger Barr (R977-1067 .1) was received in 2016, stating that Howard never 

contributed any cash into ARV, Howard's deception was confirmed (R981). Both 

Howard, and his wife/bookkeeper, Maureen, testified that Howard never made a 

cash capital contribution (R2822 L5-9; R1200 ifl 9). 

II. Pooler' s Site Work Costs Were Reasonable. 

In Howard's Brief, he attempts to analyze the number oflots that needed site 

work, and the extent of site work needed on each lot (BPR 28). He then tries to 

analyze the value of the work by referring to Howard's trial expert without regard to 

the conclusions made by Pooler's expert, who mathematically arrived at different 

numbers (BPR 29-30). 1 There is no reason to burden the Court with a review of 

each expert's opinion; rather, suffice it to say that the testimony of Pooler's expert, 

Peter Vars, can be read from the trial transcript to better understand the excruciating 

detail of the pricing analysis he performed, including comparisons to numbers used 

by Howard's expert (R2510 L4-R2538 LlO). 

In Pooler's Brief, he provided evidence justifying his site work pricing, 

including competitive bids (BDA 12-14). Peter Vars concluded that Pooler's pricing 

1 Howard's expert admitted that he used non-updated numbers for his calculations. 
For example, he based costs off of 1500 linear feet rather than 1950 linear feet of 
road that was actually paved. Additionally, he based his calculations off of 35 lots 
rather than the 44 lots that were in the plans. 
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was commercially reasonable based on the actual scope of work performed (R253 7 

Ll 1-24; R3625). 

Another benchmark on the value of 44-lot Phase 1 site work, was determined 

by the Town of Chili when it established the dollar amount required for a Letter of 

Credit by ARV to cover the site work costs. The LOC was set at $815,600.20 and 

issued on October 15, 2007 (R2692 L15-19; R2755 L15-23; R3611-3615). 

The Town's Consulting Engineer, David Lindsay, confirmed that "at least 

$815,600.00" of work would be required to complete Phase 1-A and that the Town 

based its letter of credit on its own estimate of the costs required to complete the 

infrastructure for Phase 1-A (R2755 L19-23; R3615). Despite the Town asserting 

that it would take $815,600 to complete the work, Pooler bid only $786,595.00 

(R3241-3245) and ultimately was paid $692,080.00 (R1027). Mr. Lindsay 

confirmed that the Town then released the LOC because Pooler Enterprises 

performed the required work that the Town estimated at a minimum of $815,600 as 

set forth in the letter of credit (R2754 L13-2756 L22). Pooler Enterprises only 

received payments when the Bank authorized the reductions in the LOC. 

Thus, Plaintiffs' allegations and the Court's unsupported findings that Pooler 

overcharged for site work are directly contradicted by the testimony and 

documentation presented at trial, which confirmed that Pooler bid $29,005.00 less 

than the Town's estimate and charged $123,520.00 less than the Town's estimate. 
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ARGUMENT 

Initially, because this was a bench trial, the Court should review the Record 

de nova. (Northern Westchester Professional Park Assoc. v Town of Bedford, 60 

NY2d 492, 499 [1983] [the Appellate Division's "authority is as broad as that of the 

trial court"]); Green v William Penn Life Ins. Co. of NY., 7 4 AD3d 570, 573 [1st 

Dept 201 OJ [Saxe, J., concurring]). This is especially the case here. The bench trial 

occurred on March 20-27, 2017 (R7). The trial transcript was not received by 

Pooler's counsel until August 2, 2017, even though the Court represented that the 

transcript would be provided by May 15, 2017 (R2879 Ll-2). The Trial Court did 

not issue its Bench Decision and Order until June 1, 2018 (R7)-over fourteen 

months after it heard trial testimony. Although Howard frequently cites the Lower 

Court's evaluation of witness credibility (see BPR 27, 30, 33, 49, 51), the delay in 

the Trial Court's receipt of the transcript and rendition of its Bench Decision casts 

serious doubt on the value of its assessment of credibility. This Court should give 

little weight to such assessment, and, instead, review the record de nova to draw its 

own conclusions (see Northern Westchester, 60 NY2d at 499). 
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I. HOWARD'S BRIEF IS TAINTED BY NUMEROUS 
MISCHARACTERIZATIONS, MISLEADING STATEMENTS, AND 
LIBERTIES TAKEN 

Woven throughout Howard's Brief are numerous mischaracterizations, 

misleading statements, and liberties taken-not only with facts and legal standards, 

but, more egregiously, with the Lower Court's own findings. The record must be 

set straight so that the Court can issue a decision on a clear and untainted record. 

Howard consistently misrepresents the Trial Court's recitation of his 

allegations as the Court's "findings." For instance, Howard states that the Trial 

Court "found" that Howard met his burden of demonstrating that "Pooler used the 

loans as a means to ensure that [the Company's] revenue was paid first to Pooler 

Enterprises and to Pooler's individual debts" (BPR 4). The actual wording before 

the quoted language reads: "Specifically, it is alleged that Pooler used the loans .... " 

(R 72 [emphasis added]). Again, Howard states that the Trial Court "found" that 

Pooler misappropriated company revenue to the extent that "intercompany loans and 

undocumented contracts were used by Pooler to frequently transfer [Company] 

revenue to Pooler Enterprises" (BPR 5). The actual wording before the quoted 

language reads: "Plaintiffs allege that Pooler breached his fiduciary duties because 

the intercompany loans and undocumented contracts ... " (R 72 [emphasis added]). 

Howard repeats this misrepresentation that the Trial Court "found" that "Pooler 

breached his fiduciary obligations to the Company by causing the Company to 
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'contract' with Pooler Enterprises to perform site work ... " (BPR 14). The actual 

wording of the cited language reads: "Plaintiffs further allege that Pooler breached 

his fiduciary duties to Archer Rd. by contracting with Pooler Enterprises ... " (R71). 

This Court cannot condone, nor give any weight, to such blatant misrepresentations 

of the Record. 

More disturbingly, Howard asserts, without citation to the Record, that the 

Trial Court "specifically found that Pooler' s breaches with respect to these 'loans' 

resulted in Pooler receiving personal gain and advantages to which he was not 

otherwise entitled" (BPR 22). The Trial Court did not, in either of its opinions, make 

any finding that Pooler personally gained from self-dealing (see R70-74; Rl 5-16). 

As discussed in more detail in Point III herein, the Trial Court's failure to make such 

a finding, in conjunction with its failure to find whether any such gain was unfair or 

unreasonable (see LLC Law §§411 [b], 417 [a] [1], and 420) was reversible error. 

Howard's mischaracterization of the Record cannot undo this reversible error. 

Similarly, in discussing the interest paid to Pooler Enterprises, Howard, 

without citation to the Record, states that Pooler "received personal gain in the form 

of $70,630 in interest" (BPR 22). "Personal gain" is a legal standard under LLC 

Law §§417 (a) (1) and 420. The Trial Court never determined that loan interest met 

the legal standard of personal gain (see Point III herein; R70-74). An accurate 

statement of the Lower Court pertaining to the liability on the loan interest is: "as 
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the loans were not memorialized in writing and there is no evidence of the alleged 

interest rate, monies repaid to the Pooler entities as interest. .. on the un

memorialized loans is awarded to Plaintiffs as damages" (Rl 6). 

In discussing ARV's contract with Pooler Enterprises to perform site work, 

Howard infers that the Court found that Pooler "personally profited from the self

dealing" (BPR 14). The Court's actual language is: "Pooler fails to produce 

admissible evidence that he did not personally profit from the self-dealing" (R 71 ). 

Howard's wording creates the illusion that Pooler personally profited, whereas the 

Court merely addressed Pooler's lack of evidence (id.). 

Howard repeatedly states that the Lower Court found that Pooler acted in "bad 

faith" (BPR 39; R13). The Lower Court made no such finding, nor did the Plaintiffs 

ever allege bad faith. The Lower Court found that Pooler "demonstrate[ d] a lack of 

good faith" with respect to Howard's termination (R13). Pooler's brief cited the 

Court of Appeals' distinction between lack of good faith and bad faith (see BDA 37, 

citing Gordon v Nationwide Mut. Ins. Co., 30 NY2d 427, 437 [1972]). Howard 

conflates these distinct concepts despite Pooler's explicit citation to Gordon. 

Howard also argues that Pooler "does not question the damages amount that 

was calculated by Howard's expert" and concludes that this should prompt the Court 

to affirm (BPR 40). Howard characterizes Pooler's position as some sort of 

concession; it is not. Pooler' s position is that he is not liable to Howard in any 
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fashion, meaning that Howard's damages are all $0.00. There is no further need to 

challenge damages beyond that. 

Finally, Howard makes an unsupported statement about Pooler's "willful and 

wanton" breaches of fiduciary duty, then refers to a Court finding that mentions 

neither willful nor wanton conduct (BPR 59). The Trial Court never mentioned 

"willful and wanton" in either of its opinions (see R7-18, R61-76), so it is 

unsurprising that pages 58 and 59 of Howard's Brief contain no citations to the 

Record. This Court cannot allow Howard to deceive it into believing that the Trial 

Court made findings of "willful and wanton" conduct when it made no such 

findings-nor did Plaintiffs allege this type of conduct in their complaint. 

In short, fiction, mischaracterization, and misrepresentation abound m 

Howard's Brief, leaving it so tainted that this Court should find little, if any, 

persuasive value in its pages. 
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II. HOWARD'S FAILURE TO CONTRIBUTE CASH TO THE 
COMPANY REQUIRES REVERSAL 

A. The Lower Court Erred by Granting Summary Judgment to Howard 
While Simultaneously Denying Summary Judgment on Whether 
Howard Made his Capital Contribution. 

The threshold issue in this case is whether Howard ever had a lawful interest 

in the Company. Membership in a limited liability company is "a necessary 

component for any derivative claim" (Blumenfeld Dev. Group, Ltd v Forest City 

Ratner Cos., LLC, 2016 NY Misc LEXIS 526 *24 [Sup Ct, Nassau County 2016], 

citing Tzolis v Wolff, 10 NY3d 100, 107-109 [2008]). One who fails to make his 

initial capital contribution in the form prescribed by the operating agreement "ha[ s] 

no proprietary or financial interest in [the LLC]" (KS! Rockville, LLC v Eichengrun, 

305 AD2d 681, 682 [2d Dept 2003]). 

The OA clearly and unambiguously required Howard to contribute cash 

(R345 §3 .2). The Accounting concluded that Howard never contributed the requisite 

cash to the Company (R981). On advice of counsel, Pooler amended ARV's 

Schedule I to correct the ownership percentages when he learned of Howard's non-

existent contribution (R476 if88; R524). If Howard failed to contribute cash, then 

he lacked any right to enforce or receive any benefit from the OA (KS! Rockville, 

305 AD2d at 682). If Howard failed to contribute cash, then Pooler owed him no 

fiduciary duties (id.). 
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The Trial Court declined to grant summary judgment to Howard on the issue 

of whether he made his capital contribution, finding that there was an issue of fact 

that precluded summary judgment (R75). This finding should have dispensed with 

every issue before the Lower Court on summary judgment, and the Court should 

have denied summary judgment entirely. Put differently, if the Lower Court could 

not find that Howard had a proprietary or financial interest in the Company, it 

certainly could not summarily adjudge that Pooler owed contractual duties to 

Howard under the OA (see KSJ Rockville, 305 AD2d at 682) or fiduciary duties to 

Howard as a derivative of the Company (see Blumenfeld, 2016 NY Misc LEXIS 526 

at *24 [a non-member cannot sue in a derivative capacity]). 

The Lower Court's denial of summary judgment on this threshold issue, while 

granting summary judgment on contingent issues of breach of contract and fiduciary 

duty, was a procedural non-sequitur (see Shea v Hambros, 244 AD2d 39, 50 [1st 

Dept 1998][denying summary judgment for breach of the corporation's by-laws 

since there was a question of fact as to the threshold issue of contribution and "the 

validity of the successive acts depend on the initial act (of contribution)"]; PH-105 

Realty Corp. v Elayaan, 2019 NY Misc LEXIS 1926 *3 [Sup Ct, New York County 

2019]). It also unfairly deprived Pooler the right to elicit testimony and present 

evidence on issues of liability at the subsequent trial. This Court must, at the very 

least, reverse the grant of summary judgment and remand for a full trial on liability. 
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B. The Record Conclusively Demonstrates that Howard Did Not Make a 
Cash Contribution as Required by the Unambiguous Terms of the OA. 

Howard offers up a convoluted story on how he made his capital contribution, 

before he had a deal structured with Pooler to form ARV (BPR 46-47). The Record 

shows: Howard assigned the Savings Account, owned by his failing company, 

Ballantyne, which was going through a mortgage foreclosure, to The Links 

(Kendig's affiliate company) on April 5, 2007 in exchange for a full deficiency 

liability release against Howard or Ballantyne (Rl 152-1155). Howard has argued 

that the result of this transaction was ARV's ownership of the land free and clear 

(R3694). The actual result of the Assignment was to relieve Howard and Ballantyne 

of a deficiency judgment, which had nothing to do with ARV' s clean title to the land. 

Howard then claims that the already-assigned Savings Account, can be 

counted a second time as the source of his $909,000 cash contribution to ARV (BPR 

46-4 7). Funds previously pledged to a third-party are "worthless" as consideration 

in separate transactions (Mallis v FDIC, 568 F2d 824, 829 [2d Cir. 1977]). Howard's 

funds were pledged to a third-party for the separate purpose of relieving Ballantyne' s 

deficiency liability to Kendig, lacking any value as consideration to ARV. 

The Trial Court further erred in finding that tax estoppel precluded Pooler 

from challenging Howard's capital contribution (Rl 7). The doctrine of tax estoppel 

"requires a highly fact-specific inquiry[,]" which the Trial Court did not make (PH-

105 Realty Corp., 2019 NY Misc LEXIS at * 5 [internal quotations omitted]). Tax 
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estoppel exists only to prevent a party from receiving the benefits of a statute or 

transaction prior to taking an inconsistent position (id. at *6). The Trial Court made 

no finding of such an effect (RI 7), and, absent such a finding, it was error for the 

Trial Court to invoke estoppel (105 Realty Corp., 2019 NY Misc LEXIS at * 6). 

Additionally, Howard has unclean hands, having misrepresented the 

foundation of the entire deal: the availability of the Savings Account to be used as 

his capital contribution (see McConnell v Commonwealth Pictures Corp., 7 NY2d 

465, 4 71 [ 1960] [where the court denied plaintiff any relief when plaintiff performed 

on the underlying contract through wrongful means]). This Court may-and 

should-address the issue of unclean hands "sua sponte for the first time on appeal" 

(Muscarella v Muscarella, 93 AD2d 993, 994 [4th Dept 1983][citations omitted]). 

Howard's story is complicated, yes; incredulous, yes; legitimate, no. The 

Assignment, timing, and attempted double-dipping of the Ballantyne Savings 

Account does not comport with Howard's $909,000 "cash" capital contribution 

requirement, and, for this reason, Howard did not satisfy the most fundamental 

requirement to become a member of the Company. Thus, the Trial Court further 

erred in ignoring the explicit language of the OA and the clear weight of evidence 

showing that Howard failed to make a cash contribution to the Company. 
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III. POOLER'S ACTIONS WERE AUTHORIZED BY THE OA AND THE 
LLCLAW 

A. The Trial Court Erred in Failing to Determine whether Pooler's Actions 
were Fair and Reasonable. 

Howard argues that Pooler's appeal disregards the effect of the LLC Law on 

the OA (see BPR 8-12), but this is incorrect for the simple reason that the LLC Law's 

restrictions on the OA were not satisfied by any evidence in the Record or findings 

by the Lower Court. Rather, it was the Trial Court's misapplication of the LLC Law 

that requires reversal on appeal. 

In line with the general freedom of contract, New York law grants great 

"deference" to written LLC operating agreements (Matter of Horning v Horning 

Construction, LLC, 12 Misc 3d 402, 409 [Sup Ct, Monroe County 2006]; Ashwood 

Capital, Inc. v OTG Mgt., Inc., 99 AD3d 1, 7 [1st Dept 2012][stating that the tenets 

of contract interpretation are applied "with even greater force in commercial 

contracts ... by sophisticated, counseled businesspeople"]). Courts will not disturb 

the "plain meaning" of an operating agreement that is "clear and unambiguous on 

its face" (Sullivan v Harnisch, 96 AD3d 667, 667 [1st Dept 2012]). 

Like many areas of contract law in New York, New York statutes (here the 

LLC Law) place limited restrictions on the freedom of contract (see, e.g., LCC Law 

§ §41 7 [defining the parameters of exculpatory provisions in operating agreements] 

and 420 [defining the parameters of indemnification provisions in operating 
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agreements]). Notwithstanding Howard's argument, it is unremarkable, and 

uncontested, that the OA was subject to the limited parameters of sections 417 and 

420. Pooler has never taken the position that Sections 417 and 420 do not apply to 

this suit. Rather, the Lower Court failed to find facts that would trigger a statutory 

limitation on the OA (R70-74),2 nor can such facts be found in the Record. 

For instance LLC Law §417(a)(l) allows the OA to limit the manager's 

liability to the Company for damages for any breach of duty except where the 

manager is adjudged to: (i) have acted in bad faith; (ii) have acted with intentional 

misconduct; (iii) have knowingly violated the law; or (iv) personally gain, in fact, "a 

financial profit or other advantage to which [he] was not legally entitled ... " 

(emphasis added). Likewise, LLC Law §420 allows the OA to indemnify the 

manager except where the manager is adjudged to: (i) have acted in bad faith or with 

deliberate dishonesty and such bad faith/dishonesty was material to the adjudication; 

or (ii) personally gain, in fact, "a financial profit or other advantage to which [he] 

was not legally entitled' (emphasis added). 

When the Trial Court adjudicated liability at summary judgment, it never 

determined that Pooler acted in bad faith, with intentional misconduct, in knowing 

2 Pooler has already demonstrated that his actions were permitted by the broad 
authority granted to him in the OA (see BDA 24-44). For instance, Howard knew 
of Pooler' s interest in Pooler Enterprises, and the OA permitted Pooler to transact 
business with affiliates if Howard was aware of the relationship (R355 §5.5 [d]; 
R357 §5.11; R972 
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violation of the law, or with deliberate dishonesty, nor did it find that Pooler 

personally gained a profit or other advantage to which he was not legally entitled. 

(R70-74). It was incumbent upon the Lower Court to decide whether Pooler 

personally gained a financial profit or other advantage to which he was not legally 

entitled (LLC Law §§417 [a] [l] and 420). This, the Court did not do. The Court 

simply concluded that Pooler engaged in "self-dealing" through "unmemorialized" 

contracts, which, the Court wrongly held, was enough to determine liability for 

breach of contract and fiduciary duty (R 7 0-7 4). 3 

Neither the OA nor the LLC Law prohibit self-dealing by a manager. The 

LLC Law only prohibits that self-dealing which is not "fair and reasonable as to the 

[LLC] at the time it was approved by the managers ... " (LLC Law §411 [b ]). Despite 

the Trial Court's use of the phrase "self-dealing" in its two opinions approximately 

six times (Rl2; R70-72), Section 411 (b) makes clear that there is no blanket 

prohibition on a manager's self-dealing-it, in fact, permits self-dealing as long as 

the transaction is fair and reasonable (Wilcke v. Seaport Lofts, LLC, 45 AD3d 447, 

448 [1st Dept 2007] [holding that a breach of fiduciary duty claim cannot be 

sustained where the self-dealing was fair and reasonable at the time the manager 

3 Since bad faith, intentional misconduct, and knowing violations oflaw were absent 
from the Lower Court's summary judgment findings, this analysis focuses on 
whether the Court's determination of "self-dealing" was sufficient to satisfy the 
"personally gained ... a financial profit or other advantage to which he ... was not 
legally entitled" element ofLLC Law §§417(a)(l) and 420. 
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approved it]). Thus, where a manager's financial gain is fair and reasonable, the 

manager is "legally entitled" to that financial gain, and LLC Law § §41 7 (a )(1) and 

420 cannot override the OA's exculpatory clause and indemnification provision 

contained in Section 5.6 (g). Despite the clear language of Section 411 (b), the Trial 

Court erred in failing to determine whether Pooler personally gained or whether 

Pooler' s actions were fair and reasonable (see R 70-7 4 ). The Trial Court erroneously 

concluded that self-dealing is a per se breach of fiduciary duty (id.). 

In summary, the Trial Court's conflation of "self-dealing" with personal gain 

to which the manager is not "legally entitled" (see LLC Law §§417 [a] [1] and 420) 

erroneously put the cart before the horse, as Pooler was legally entitled to conduct 

any activity that was both fair and reasonable to ARV (LLC Law §41 l(b); Wilcke, 

45 AD3d at 448). The Trial Court's failure to analyze fairness and reasonableness-

an essential element in determining Pooler' s personal liability and indemnity-

rendered the Summary Judgment Order fatally defective, requiring reversal. 

B. The Record Demonstrates that Pooler's Actions were Fair and 
Reasonable. 

The Record provides ample evidence that Pooler' s actions were fair and 

reasonable to the Company. Regarding site work, Howard knew of Pooler's bid 

price when they formed ARV (see R2082), and there is no rule of law cited by the 

Trial Court suggesting that a lack of "memorialization" of that site work renders the 

transaction unfair and unreasonable (R70-74). Howard solicited multiple bids for 
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the project and Pooler's was the lowest (R3249-3252). It strains credulity for 

Howard to characterize Pooler' s bid as unfair and unreasonable when he was fully 

aware of it at the time that he solicited Pooler for the Project. Pooler's site work 

charges were also over $123,000 below the Town's estimate for the Project (R2579 

L3-23; R2692 L15-19; R2754 Ll3-R2756 L22; R361 l-3615). 

Regarding Po"oler's loans to the Company, Pooler originally lent the Company 

money without interest and only added the minimum interest required by law after 

he was advised to do so by his CP As to comply with tax laws (R989-991 ). The 

Accounting demonstrated that the Company would have been insolvent in as early 

as October, 2009 but for Pooler's discounted loans to the Company (R985-986). It 

is beyond strange to think of discounted loans that saved the Company from 

insolvency as being unfair and unreasonable.4 

Moreover, Pooler's loans to ARV were not made to ensure that Howard 

"never [got] a dime" out of ARV. The Record shows that each of Pooler Enterprises' 

sub-$50,000 loans to ARV directly corresponded to bills or other expenses of ARV 

that needed to be paid-revenue that ARV lacked since Howard was not selling lots 

(R999-1010). The Record shows that Pooler Enterprises' disbursements of over 

$50,000 to ARV directly corresponded to the refinance (at a tremendous discount) 

4The Trial Court even recognized that Howard was not entitled to repayment of loan 
principal since this would "be a windfall and leave Archer Rd. Vista in a position 
where it borrowed a substantial sum of money and did not pay it back" (RI 5). 
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of the S&T Bank loan, which had been called due by S&T Bank because Howard's 

failure to sell lots deprived ARV of any revenue (R987-989). 

Regarding commissions, the Trial Court vitiated the intent and plain language 

of the OA when it awarded commissions to Howard for lot and home sales that he 

had no part in facilitating (R14). The OA designated Howard's affiliate, Prudential, 

as the "exclusive listing agent for each of the Property's lots, provided however, that 

the Prudential exclusivity as listing agent shall cease in the event that it fails to 

produce sales of a minimum of fifteen (15) lots per year ... " (R358 §5.14 [emphasis 

added]). It is undisputed that Prudential only sold seven lots between 2007 and 

2011 (R471 at ifif65-66; R1024). Thus, by the very terms of the OA, Prudential's 

exclusivity had "cease[d]" (R358 §5.14). The OA did not obligate ARV to pay 

Prudential commissions from lot and home sales that Prudential did not produce 

(id.). The Lower Court's insinuation of such language into the OA was error (see 

200 Genesee St. Corp. v City of Utica, 6 NY3d 761, 762 [2006][holding that, in 

contracts negotiated between sophisticated business people at arm's length, the Trial 

Court should refrain from reading language into the contract that is not contained 

therein]). 

C. The Trial Court's Dissolution was Inequitable. 

Howard rightly points out that Pooler requested an equitable dissolution of 

ARV (BPR 16). The Lower Court, however, wrongly ordered Pooler to indemnify 
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ARV for interest owed to Pooler Enterprises and to setoff Pooler's equity 

distributions against any money personally owed by Pooler on the resulting 

judgment (R9). 

As demonstrated herein, Pooler's actions were fair and reasonable to ARV. 

After keeping ARV afloat for years despite Howard's failure to sell lots (see Point 

III.B.), it was Pooler, not Howard, who was entitled to an equitable adjustment. This 

is especially true considering Howard's deception in the formation of ARV 

(Howard's non-existent capital contribution made with non-existent funds) (see 

Point II.B.). It was inequitable to strip Pooler of his distributions from ARV and 

force Pooler to indemnify ARV for loan interest (see Schindler v Niche Media 

Holdings, LLC, 1Misc3d 713, 717 fn3 [Sup Ct, New York County 2003][applying 

the principles of BCL § 1104-a to LLCs, which requires findings of oppression or 

"wil[l]ful or reckless dissipation or transfer of assets" in order to make an equitable 

adjustment to distributions]). 
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IV. THE TRIAL COURT ERRONEOUSLY AWARDED ATTORNEY'S 
FEES TO HOW ARD, AS THERE IS NO APPLICABLE EXCEPTION 
TO THE AMERICAN RULE 

Howard argues that the common-fund doctrine and Pooler's "willful and 

wanton misconduct" are exceptions to the American Rule that justify the Trial 

Court's award of attorney's fees to Howard (BPR 57-59). The Trial Court, however, 

never found that Pooler's conduct was "willful and wanton" (RI 7-18), and it 

misapplied the common fund doctrine. 

The Lower Court cited Tzolis, (10 NY3d 100) and Seinfeld v Robinson, (246 

AD2d 291, 294 [1st Dept 1998]) in support of its position that Howard, suing 

derivatively, was entitled to recover attorney's fees (RI 8). Tzolis simply held that a 

member of an LLC can sue derivatively on behalf of the company ( 10 NY3d at 109), 

which is not the issue. 

The Court's citation of Seinfeld as an exception to the American Rule was 

misplaced and must be overturned. In Seinfeld, the First Department awarded 

attorney's fees to the derivative plaintiff as the party who substantially benefited 

from the judgment pursuant to BCL §626 (e) (see 246 AD2d at 294). BCL §626 (e) 

is a statutory exception to the American Rule, which permits the court to award 

attorney's fees to a successful corporate derivative shareholder claimant. The First 

Department in Seinfeld was simply analyzing whether, pursuant to BCL §626 ( e ), 

the derivative plaintiff had realized a substantial benefit such that an award of fees 
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was proper (id. at 294-300). In so doing, the court noted that the substantial benefit 

rule evolved from the common fund doctrine (id. at 294), but the court's holding did 

not hinge on the common fund doctrine-the court's authority to award fees sprung 

solely from BCL §626 (e). Thus, the Trial Court and Howard's reliance on Seinfeld 

in support of the notion that the common fund doctrine justified an award of 

attorney's fees to Howard is incorrect. 

The settled American Rule requires parties to bear their own litigation 

expenses save for limited statutory and contractual exceptions ( Congel v Malfitano, 

31 NY3d 272, 291 [2018][under "New York's well-established adoption of the 

American Rule ... [a]ttorney's fees are treated as incidents of litigation ... The 

exception is when an award is authorized by agreement. .. or by statute or court 

rule"] [internal citations and quotations omitted]). There is no statutory analog to 

BCL §626 (e) found in the LLC Law (cf LLC Law §§601-611).5 While the 

plaintiffs entitlement to recovery of fees in Seinfeld was based on statute (246 AD2d 

at 294 ), Howard has no statutory basis upon which to recover fees. 

5 In fact, the Legislature specifically considered and rejected a proposed Article IX 
to the LLC Law, which would have mirrored BCL §626 ( e) and vested courts with 
discretion to award attorney's fees to successful LLC derivative plaintiffs (see 
Tzoulis, IO NY 3d at 111, fnl [Read, J., dissenting][discussing the legislature's 
failure to pass the proposed Article IX]). The Lower Court's fee award to Howard 
is patently inimical to the Legislature's decision to reject the proposed Article IX. 
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The common fund doctrine is further inapplicable since there is no class of 

individuals for whose benefit the judgment runs (see Trustees v Greenough, 105 US 

527, 532-534 [1881][in originating the common fund doctrine, the court held that 

"where one of many parties having a common interest in a trust fund, at his own 

expense, takes proper proceedings to save it from destruction ... he is entitled to 

reimbursement"]). More fundamentally, the common fund doctrine only permits the 

prosecuting party to be reimbursed from the fund, not to receive an additional 

judgment for fees against the defendant (id.). Thus, the Trial Court's judgment 

against Pooler personally for Howard's fees was antithetical to the common fund 

doctrine. 

Finally, the Lower Court made no mention of, and obviously did not base its 

fee award on, any finding that Pooler acted with "willful and wanton misconduct," 

as argued by Howard without citation to the Record (BPR 58-59). As discussed 

previously, the Record demonstrates that Pooler acted with fair and reasonable 

judgment to save ARV from Howard's utter failure to sell lots (see Point III.B. 

above). The Trial Court based its fee award on a misinterpretation of Seinfeld, not 

on a theory of "willful and wanton misconduct" (Rl 8). This Court, on appeal, should 

not make such a finding in order to save the Trial Court's erroneous award. 
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CONCLUSION 

Gary Pooler, as Manager, acted to maintain the viability of ARV. Plaintiffs 

failed to demonstrate that any of his actions as manager triggered personal liability, 

and the Trial Court erred in awarding damages against Pooler personally. Each part 

of the Orders and Decisions awarding liability and damages against Pooler should 

be reversed. On the question of Howard's capital contribution, this Court should 

find that Howard holds no financial or proprietary interest in ARV, and the 

derivative claims should be dismissed. At minimum, the grant of summary judgment 

must be reversed and the case remanded for a full trial on liability. 
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