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Respondents RAS Property Management, LLC ("RAS Property"), Rita A. Sklar,

individually and as Trustee, and Ninety-Five Madison Company, LP ("NFMC") (collectively,

"NFMC Parties") hereby submit their memorandum of law in support of their motion to dismiss

the Amended Verified Petition pursuant to CPLR 3211(a)(1), (3) and (7).

Preliminary Statement

The Amended Verified Petition should be dismissed for the following reasons:

1. This Court's June 15, 2020 Order allowed the Preliminary Executors 20 days to

file an amended petition, i.e. b_y July 6, 202-0. In an obvious effort of gamesmanship gone

wrong, the Preliminary Executors timely executed and had the Amended Verified Petition

notarized on July 3, 2020 but tried to hold off filing the pleading until the last possible moment

By doing so, they ended up violating this Court's Order and filing the Amended Verified Petition

late on July 7, 2020. This Court should not countenance such a clear and unnecessary flouting of

its Order and should summarily dismiss the Amended Verified Petition because it was filed past

the Court-ordered deadline.

2. If this Court were to consider the substance of the Amended Verified Petition, it

will find that no actual cause of action of any kind is alleged. The pleading merely recites

allegations and statutes (which themselves do not give right to any cause of action) and demañds

relief. A pleading that contains only requested remedies without any cause of action is not

viable, and therefore, the Amended Verified Petition must be dismissed.

3. If the Amended Verified Petition were to attempt to state any cause of action, the

only claim asserted is solely derivative, which this Court has previously held cannot be brought

by the Preliminary Executors. They seek to have NFMC declared dissolved and a receiver

appointed to manage NFMC and to wind up its affairs and distribute its assets. The claims in the

1

FILED: NEW YORK COUNTY CLERK 07/21/2020 03:22 PM INDEX NO. 653735/2019

NYSCEF DOC. NO. 156 RECEIVED NYSCEF: 07/21/2020

6 of 31



Amended Verified Petition, like the original Petition, are not individual or direct claims, but

derivative claims. The Preliminary Executors do not seek any relief individually or on behalf of

Lois Weinstein individually, but solely for the (purported) benefit of NFMC and all limited

partners, which is by definition a derivative action. Accordingly, the Amended Verified

Complaint must be dismissed.

4. The Amended Verified Petition should also be dismissed because this Court

limited the Preliminary Executors to asserting claims only "necessary to settle [Weinstein's]

estate or administer [her]
property."

The Preliminary Executors make no allegations that the

relief is necessary for these purposes. Instead, the Preliminary Executors could and should

simply settle the estate and administer Weinstein's interest in NFMC by transferring the shares to

the two residuary beneficiaries. Disrupting the management and legal status of NFMC,

liquidating its assets, and altering the interests of the other 82% owners of NFMC is not

necessary to administer Weinstein's estate.

5. The Amended Verified Petition should also be dismissed because the terms of

NFMC's Limited Partnership Agreement (the "NFMC LP Agreement") govern all rights,

obligations and interests of the parties and prohibit the Preliminary Executors from taking any

action to "bind the
Partnership."

Under the NFMC LP Agreemeñt, the Preliminary Executors

have only the right to profits and losses of NFMC, and specifically do not have any right to "bind

the
Partnership"

by seeking to remove its general partner, appoint a receiver, dissolve NFMC or

wind up its affairs.

6. If this Court needs to address the statutory basis for the Preliminary
Executors'

claims, LP Act § 121-402(e), it will find that this provision has been completely misread and

misapplied by the Preliminary Executors. For one, this provision can only be applicable if the

2
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partnership agreement does not "otherwise
provide"

for withdrawal of a general partner. The

NFMC LP Agreement does otherwise provide the basis for withdrawal of the general partner,

and it expressly limits a general partner's withdrawal to a voluntary withdrawal. Second, the

Preliminary Executors cannot use a dissolution claim asserted against NFMC as a basis to claim

that the general partner (RAS Property) is removed if the general partner does not stay or dismiss

the dissolution claim against NFMC within 120 days. By its terms, Section 121-402(e)(i) only

applies when there has been a dissolution claim made "against the general
partner."

The

Preliminary
Executors'

allegations are based upon the original Petition's claim for dissolution

against the limited partnership, NFMC, not against the general partner, RAS Property, so

reliance on this provision is futile. Third, the 90-day period in Section 121-402(e)(ii) concerning

appointment of a receiver only applies when a receiver has been appointed for the general

partner. The Preliminary Executors do not make such an allegation, nor can they, but instead

only allege that a temporary receiver was appointed (for a limited purpose) for the limited

partnership, NFMC.

Accordingly, for any and all of these foregoing reasons, the Amended Verified Petition

must be dismissed.

Background

The relevant factual background is set forth in the accompanying Affinnation of Robert

Laplaca dated July 21, 2020 ("Laplaca Afm.").

This action was originally brought on June 26, 2019 by the Verified Petition of Lois

Weinstein, with her having standing based upon her 18% interest as a limited partner ofNFMC,

seeking relief based upon the alleged mismañagement and waste by the general partner Respondent

RAS Property and its manager, Rita Sklar. (Laplaca Afm., Ex. 2.) The Verified Petition sought a

3
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judicial dissolution of NFMC, discharge of RAS Property as
"niaiiager"

of NFMC, and an

appointment of a receiver to iiianage NFMC, sell 95 Madison Avenue (owned by NFMC) and

distribute the net proceeds to the limited partners of NFMC, and an accounting of NFMC.

Petitioner Lois Weinstein died on November 25, 2019. (Laplaca Afm., Ex. 3, Sklar Aff. at ¶

6.) On December 31, 2019, prellilllilaiy letters testamentary were given to Carol E. Keller and Gail

Shields, as executors under the November 11, 2019 Will of Lois Weinstein. (Laplaca Afm., Ex. 5.)

Pursuant to the Will, Weinstein's 18% interest in NFMC is to be divided equally between the two

residuary beneficiaries, Michael Sklar and Sharan Sklar, the adult children of Rita Sklar. (Laplaca

Afm., Ex. 5 at p. 2.)

By motion by Order to Show Cause signed January 23, 2020, the Picililliinuy

Executors moved for an order substituting them as petitioners in this action.

On February 5, 2020, a Decision and Order was entered in this Court denying the motion for

substitution. (Laplaca Afm., Ex. 6.) In this Decision, the Court stated: "pursuant to the terms of the

governing documents of the coinpañy, the personal representative succeeds to owning the equity

interest in the business without becoming a substitute limited partner in the partnership. ... Put

another way, unlike in a corporation where the estate becomes a stockholder by operation of law,

the personal representative in the limited partnership may never become a successor limited partner

under the terms of the Partnership Agreement. As such, Ms. Shields and Ms. Keller simply lack

standing to maintain this lawsuit and cannot be substituted for Ms.
Weinstein." (M at pp. 6-7.)

In response to the NFMC Respondents'
motion to dismiss the action, the Preliminary

Executors filed a motion to reargue the February 5, 2020 Decision and Order. On June 15, 2020,

this Court issued a Decision and Order which, among other things, denied the motion to dismiss and

granted the Preliminary
Executors'

cross-motion for reargument and to amend the Petition.

4
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(Laplaca Afm. Ex. 7.) In this Decision, this Court stated that "on the prior motion the court

misapprehended the fact that in addition to the derivative claims, the verified petition also sought

dissolution on behalf of Ms. Weinstein, i;:dividiially as a limited
partner"

based upon the caption

of the proceeding. (Id., at p. 4.) The Court held that, based upon NY RLPA § 121-706, the

Preliminary Executors "may be substituted in this action to continue inasmuch as such substitution

is necessary to 'settl[e] [her] estate or administer[] [her]
property.'"

(Id., at p. 5.) Here, the

Preliminary Executors never allege that the relief is necessary to settle Weinstein's estate or

administer her property. The shares in NFMC can at this time be simply transferred to the residuary

beneficiaries, without the need for any of the relief requested.

The Court further stated, "the Estate is directed to re-file the petition for dissolution on

behalf of the Estate only because, as discussed in the Prior Decision, the Estate may not maintain

derivative claims on behalf of the
Partnership."

(Id., at p. 5) (emph. added).

Argument

I.

STANDARD FOR RELIEF

When deciding a motion to dismiss, the court must determine whether the plaintiff has a

legally cognizable cause of action and whether the action has been properly plead.

Guggenheimer v. Ginzburg, 43 N.Y.2d 268, 275 (1979). As a general proposition, the facts

alleged are presumed to be true. Cron v. Hargro Fabrics, Inc., 91 N.Y.2d 362, 366 (1998). "It

is, however, also axiomatic that factual allegations which fail to state a viable cause of action,

that consist of bare legal conclusions, or that are inherently incredible or unequivocally

contradicted by documentary evidence, are not entitled to such
consideration."

Leder v. Spiegel,

5
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31 A.D.3d 266, 267, 819 N.Y.S.2d 26, 27 (1st Dep't 2006), affd, 9 N.Y.3d 836 (2007). Here,

the Amended Verified Petition doesn't even have a cause of action, it consists solely of legal

conclusions, and is flatly contradicted by (and precluded by) the NFMC LP Agreement.

Dismissal under Rule 3211(a)(1) is warranted "if the documentary evidence submitted

conclusively establishes a defense to the asserted claims as a matter of
law."

Beal Sav. Bank v.

Sommer, 8 N.Y.3d 318, 324 (2007). As in this instance, the NFMC LP Agreement conclusively

establishes that the Preliminary Executors have absolutely no right to assert the claims or seek

the relief in the Amended Verified Petition. "Factual allegations presumed to be true on a

motion pursuant to CPLR 3211 may properly be negated by ... documentary
evidence."

Willhelmina Models, Inc. v. Fleisher, 19 A.D.3d 267, 269, 797 N.Y.S.2d 83, 85 (1st Dep't 2005).

II.

THE AMENDED VERIFIED PETITION SHOULD BE DISMISSED

BECAUSE IT WAS FILED IN VIOLATION OF THIS COURT'S ORDER

On June 15, 2020, this Court ordered that "the Estate is directed to serve its amended

petition within 20 days of this decision and
order..."

(Laplaca Afm., Ex. 7 at p. 9.) The twentieth

day fell on Sunday, July 5, 2020, therefore the deadline to serve its amended petition was Monday,

July 6, 2020. The Preliminary Executors electronically filed their Amended Verified Petition on

July 7, 2020 in violation of this Court's Order. (Laplaca Afm., Ex. 8.) The Amended Verified

Petition itself was signed and notarized (by their attorney) 4 days earlier on July 3, 2020, when the

pleading could have been filed, but they did not move for an extension of time to file the Amended

Verified Petition, nor provide any excuse for the untimely filing. Because the Amended Verified

Petition was filed in violation of this Court's Order and after the Court-ordered deadline, it should

be summarily dismissed. As the Court of Appeals has explained, "statutory time frames - like

court-ordered time frames - are not options, they are requirements, to be taken seriously by the

6

FILED: NEW YORK COUNTY CLERK 07/21/2020 03:22 PM INDEX NO. 653735/2019

NYSCEF DOC. NO. 156 RECEIVED NYSCEF: 07/21/2020

11 of 31



parties."
Miceli v. State Farm Mut. Auto. Ins. Co., 3 N.Y.3d 725, 726-27 (2004) (internal

citation omitted). See, e.g., Graves v. Deutsche Bank Secs., No. 07 Civ. 05471(BSJ)(KNF), 2011

WL 1044357,
* 4 (S.D.N.Y. Mar. 4, 2011) (holding, counsel failed to show good cause to justify

untimely filing of motion to disqualify where reason for delay entirely within counsel's control and

fault for delay created by counsel) (copy attached).

III.

THE AMENDED VERIFIED PETITION

FAILS TO STATE__ANY CAUSE OF ACTION

In the Amended Verified Petition, the Preliminary Executors seek relief without trying to

state an actual cause of action. The Amended Verified Petition never identifies any cause of action

and does not set forth any elements of any recognizable cause of action. The Amended Verified

Petition merely recites allegations and statutes (which do not provide for any specific cause of

action), makes legal conclusions, and ends with a demand for relief.

Remedies alone do not give rise to a viable cause of action. NWM Capital, LLC v.

Scharfman, 144 A.D.3d 414, 415, 41 N.Y.S.3d 471, 473
(1st Dep't 2016) (dismissing comnlaint

holding "[t]he allegations of disgorgement do not preclude dismissal of the action against them,

since disgorgement in this context is a remedy, not a cause of action"). For this reason, the

Amended Verified Petition fails to state a cause of action and must be dismissed.

IV.

THE AMENDED VERIFIED PETITION SHOULD BE DISMISSED

BECAUSE THE CLAIMS ARE DERIVATIVE AND OTHERWISE NOT

NECESSARY TO SETTLE THE ESTATE OR ADMINISTER WEINSTEIN'S PROPERTY

If this Court were to indulge the Preliminary Executors, accept their late filing, and conclude

that the Amended Verified Petition states some claim based upon their reliance on Section 121-

7
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402(e) of the Revised Limited Partnership Act ("LP Act"), their claim must be dismissed because it

is derivative in nature and otherwise not necessary to settle the estate or miminister Weinstein's

property, whose interest includes only a minority 18% interest in NFMC that, under her Will, is to

be distributed by the Preliminary Executors to Ms. Sklar's two adult children as residuary

beneficiaries. (Laplaca Afm., Ex. 5 at p. 2.) The Preliminary Executors have no right to administer

the interests or assets of NFMC or its other partners.

A. The Claims Are Derivative

This Court has previously held that the Preliminary Executors are barred from asserting

derivative claims. In the June 15, 2020 Decision, this Court confirmed its holding in the February 5,

2020 Decision stating, "the Estate may not maiñtain derivative claims on behalf of the
Partnership."

(Laplaca Afm., Ex. 7 at p. 5.) This holding is law of the case.

While the Preliminary Executors have captioned their pleading as on behalf of the Estate of

Lois Weinstein,
"individually,"

there is nothing in the Amended Verified Petition containing any

direct or individual claims. The claims and relief sought are solely derivative. As the First

Department has explained, "[a] plaintiff asserting a derivative claim seeks to recover injury to the

business entity. A plaintiff asserting a direct claim seeks redress for injury to him or herself

individually."
Yudell v. Gilbert, 99 A.D.3d 108, 949 N.Y.S.2d 380, 383 (1st Dep't 2012).

The Court of Appeals in Serino v. Lipper, 123 A.D.3d 34, 40, 994 N.Y.S.2d 64, 69 (15t

Dep't 2014) has explained in detail the difference between a shareholder's (or limited partner'sl)

direct claims versus derivative claims by adopting a two-part test developed by the Supreme Court

of Delaware in Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031, 1039 (Del. 2004).

"In determining whether a cause of action is derivative in nature regarding limited partnerships, the case law

relevant to corporation law may be looked to for guidance." Strain v. Seven Hills Assocs., 75 A.D.2d 360, 370, 429
N.Y.S.2d 424, 431 (1st Dep't 1980), citing Lichtyger v. Franchard Corp., 18 N.Y.2d 528 (1966).

8
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In order to distinguish a derivative claim from a direct one, the court

considers "(1) who suffered the alleged harm (the corporation or the suing

stockholders, individually); and (2) who would receive the benefit of any

recovery or other remedy (the corporation or the stockholders

individually).

Id , 994 N.Y.S.2d at 69.

The Court of Appeals explained that "[i]f there is any harm caused to the individual, as

opposed to the corporation, then the individual may proceed with a direct action .... On the other

hand, even where an individual harm is claimed, if it is confused with or embedded in the harm

to the corporation, it cannot separately
stand."

Id The Court also provided examples of these

embedded derivative claims: Abrams v. Donati, 66 N.Y. 951, 953-954 (1985) (conspiracy to

terminate employment of corporation's president mixed with claim for diversion of corporate

assets was properly dismissed as a derivative action); Yudell v. Gilbert, 99 A.D.3d 108, 115, 949

N.Y.S.2d 380, 384 (1st
Dep't 2014) (the plaintiffs direct claims, embedded in claims for

nartnership waste and mism:-agemcat, were properly dismissed as derivative claims); Hahn

v. Stewart, 5 A.D.3d 285, 773 N.Y.S.2d 297 (1st Dep't 2004) (claims that the corporation's

damaged reputation diminished the value of former corporate shareholder's shares dismissed on

the grounds that such allegations plead a wrong to the corporation only, for which a shareholder

can only sue derivatively).

The Amended Verified Petition has all of the attributes of a derivative claim. Using the

two-part test approved in Serino:

(1) "Who suffered the alleged
harm?"

The limited partnership (NFMC), not Weinstein or

the Preliminary Executors, directly or individually. The Amended Verified Petition is based upon

claims of alleged mismanagement of NFMC and the removal of its general partner, which involve

9
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harm to the partnership,2
which is a derivative claim. See, e.g., Yudell, supra. The alleged harm to

the partnership is confirmed by the Preliminary Executors in paragraph 31 of the Amended Verified

Petition which states: "It is not reasonably practicable for Ninety-Five Madison Company LP to

carry on its business in conformity with the partnership
Agreement."

There are no allegations in the

entire Amended Verified Petition where any direct harm or loss is suffered by Weinstein or the

Preliminary Executors, individually, that can be separated out from harrn to the partnership and all

limited partners.

(2) "Who would receive the benefit of any recovery or
remedy?"

Again, the answer is

NFMC or the limited partners as a whole. The removal of the general partner, according to the

pleading itself, would be a
"benefit"

to the partnership and all limited partners. The pleading seeks

a receiver for the partnership (NFMC) to take over its management and wind up its affairs. The

pleading also requests that this partnership receiver pay NFMC's creditors and distribute NFMC's

assets to all limited partners. These are purported
"benefits"

to the partnership or the limited

partners as a whole, and not to Weinstein or the Preliminary Executors individually.

In sum, there is nothing in the Amended Verified Petition (nor is there any allegation in the

pleading) that can be considered to be "any harm caused to the individual, as opposed to the

[partnership]."
See, e.g., Chan v. Louis, 303 A.D.2d 151, 756 N.Y.S.2d 534 (1" Dep't 2003)

(holding that claims for apperament of a receiver based upon mismanagement are

derivative claims,); Metzger v. Goldstein, 139 A.D.3d 918, 33 N.Y.S.3d 81, 83 (2d Dep't 2016)

(helding that claims for winding-up a aspany's affairs are derivative claims). Put another

2 The Preliminary Executors cannot distance themselves from the original claims in the Petition upon which their
claims in the Amended Verified Petition are based when their claims in the new pleading (in the same action)

expressly rely upon these original claims as the basis to allege the removal of the general partner and dissolution of
NFMC. The Preliminary Executors were barred by this Court from standing in the shoes of Ms. Weinstein and

continuing these claims.

10
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way, there's nothing contained in the Amended Verified Petition that is unique to Lois Weinstein

or to the Preliminary Executors that could not have been brought by a petition of the other

limited partners, and therefore, the claims are derivative and must be dismissed.

Further, the Preliminary Executors concede in their Amended Verified Petition that this is a

derivative action by demanding "an award of
Petitioners'

reasonable expenses and legal fees p_er

statute."
(Laplaca Afm., Ex. 1 at p. 7.) (emph. added.) The only statute under which the

Preliminary Executors could be entitled to an award of legal fees is LP Act § 121-1002(e), which

allows for fees in a "Limited
partners'

derivative
action."

Accordingly, since the Preliminary Executors are precluded from asserting any derivative

claim, the Amended Verified Petition must be dismissed.

B. The Claims in the Amended Verified Petition Are Not Necessary To Settle The Estate

Or Administer Weinstein's Prooert_y

In the June 15, 2020 Decision, the Court held that the Preliminary Executors can only assert

claims "necessary to settle [Weinstein's] estate or administer[] [h_er]
property."

(Laplaca Afm., Ex.

7 at p. 5.) Nothing in the Amended Verified Petition indicates in any way that the claims therein are

necessary to settle the estate or administer Weinstein's property. The Amended Verified Petition

never even tries to make this allegation. Instead, by the Amended Verified Petition, the Preliminary

Executors solely attempt to control the management of the partnership, appoint a receiver for the

partnership, pay the creditors of the partnership and distribute the partnership's assets to al.1 limited

partners. The Prelh n inary Executors have no right or
"necessity"

to settle Weinstein's estate or

administer her 18% interest in NFMC by seeking this extraordinary relief.

Under the Will, all her residuary estate -
including all of her interests in NFMC - goes to

her niece and nephew, equally
- Sharan Sklar (9%) and Michael Sklar (9%). (Laplaca Afm., Ex. 5

at p. 2.) This interest in NFMC consists of 18% ownership as a (former) limited partner of NFMC,
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whose rights are severely limited by the NFMC LP Agreement under which the Preliminary

Executors are not substitute limited partners. Altering the management of NFMC is not
"necessary"

to settle Weinstein's estate or administer her interest in NFMC. Dissolution and winding up of

NFMC is not
"necessary"

to settle the estate or to administer Weinstein's 18% interest in NFMC.

Nor do the Prellininary Executors allege that the relief requested is necessary to do so.

Weinstein's 18% interest in NFMC can be easily (and most simply and cost effectively) be

distributed by the Preliminary Executors to the residuary beneficiaries effectuating the transfer of

Weinstein's ownership interest in NFMC to these residuary beneficiaries. (A sale of the assets of

NFMC would result in unnecessary costs and taxes to all of the limited partners, and would

diminish the value of the residuary
beneficiaries'

interest.) Instead, the Preli1ninary Executors

seek an inordinately complicated, unnecessary and hugely expensive process that violates the terms

of the NFMC LP Agreement, by having the general partner removed, the partnership dissolved and

having its affairs wound up, and having the building transferred to the partners as tenants in

common - all ignoring the wishes of, and to the detriment of, the majority 82% shareholders of

NFMC and the residuary beneficiaries.

The partners of NFMC agreed to the simple transfer of a deceased partner's interests as

provided for in the NFMC LP Agreement which expressly provides that the death of a limited

partner "shall noj terminate or dissolve the
Partnership"

(Sec. 8.1) and sets forth the procedures,

rights, obligations and limits of a person acquiring the deceased limited partner's interest in Article

VIII thereof, which do not require dissolving the partnership, winding up its affairs, paying its

creditors or having its assets distributed piecemeal to all partners as tenants in common.

The Amended Verified Petition is just an unwarranted vehicle for the Preliminary Executors

to foist their perverted interests (ahead of the residuary
beneficiaries'

interests and based solely on

12

FILED: NEW YORK COUNTY CLERK 07/21/2020 03:22 PM INDEX NO. 653735/2019

NYSCEF DOC. NO. 156 RECEIVED NYSCEF: 07/21/2020

17 of 31



their dislike of Ms. Sklar and Mr. Barr's desire to charge fees to the estate) upon a company that

they will never have any interest in. Since this Court has already held that the Preliminary

Executors can only bring claims
"ñecessary"

to settle the estate or distribute Weinstein's assets, they

and their attorney Jeffrey Barr (who has already commenced three other actions against Ms. Sklar

and/or NFMC) should not be able to unilaterally destroy a family-owned and operated company by

asserting claims to effectuate dissolution of the partnership and distribute all of the partñêrship's

assets (of which Weinstein only held a minority, limited 18% interest).

Finally, the claims and relief sought are precluded by the repiesentations and admissions

made by counsel for the Preliminary Executors before the Surrogate's Court. At a June 30, 2020

hearing before the Surrogate concerning continuance of a temporary restraining order prohibiting

the Preliminary Executors from "selling, transferring, encumbering, or otherwise disposing of the

Building ... and from taking any action to dissolve
[NFMC),"3

Mr. Barr represented to the

Surrogate unequivocally that the Preliminary Executors will not take any action in the Supreme

Court to sell the building at 95 Madison Avenue owned by NFMC. (Laplaca Afm., ¶ 9.) The relief

sought in the Amended Verified Petition would compel and result in the
transfer4 or sale of 95

Madison which would cause the remaining 82% shareholders to lose their current interest in the

building and pay taxes (approximately 50%) as a result of the transfer at a loss of millions of dollars.

The procedure post-dissolution for winding up the affairs of NFMC is governed by Article

IX of the NFMC LP Agreement, which would require the liquidation of the assets of NFMC. This

Article provides that "Upon the dissolution of the Partnership, the Partnership shall be liouidated in

accordance with this Article IX and the Uniform
Act."

(Laplaca Afm., Ex. 4 at § 9.2) (emph.

3
See, Laplaca Afm., Ex. 7 at p. 3.

4 The Prcliiiiiiiary Executors expressly request that the interests in 95 Madison be transferred to the limited partners
as tenants in common.
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added). The Liquidating Agent is "empowered to effectuate the liquidation and termination of the

Partnership and the transfer of any
assets"

and is authorized to liquidate such assets "to the extent

feasible ... as promptly as shall be
practicable."

(Id., Ex. 4 at § 9.4) (emph. added). Accordingly,

as a result of this liquidation required under the NFMC LP Agreement, the relief requested will

result in the sale of 95 Madison in violation of Mr. Barr's representations. For this additional

reason, the Amended Verified Petition is not necessary to settle Weinstein's estate or administer her

property.

V.

THE AMENDED VERIFIED PETITION SHOULD BE DISMISSED

BECAUSE THE PRELIMINARY EXECUTORS HAVE NO BASIS UNDER THE

PARTNERSHIP AGREEMENT TO ASSERT CLAIMS

OR SEEK RELIEF THAT WOULD BlND THE PARTNERSHIP

An additional reason exists to dismiss the Amended Verified Petition because the

Preliminary Executors have no authority under the NFMC LP Agreement to bind the partnership.

The Preliminary Executors are not "Limited
Partners"

of NFMC and have no right to seek removal

of the general partner or the dissolution or winding up of NFMC, either individually or on behalf of

the partnership. The only limited right provided to the Preliminary Executors under the NFMC LP

Agreement is the right to receive the profits, losses and distributions of the partnership. (Laplaca

Afm., Ex. 4 at §§ 8.2 and 8.3.) Lois Weinstein, as a Limited Partner, agreed in the NFMC LP

Agreement that any further actions of her Preliminary Executors "shall be void ab initio and shall

not bind the
Partnership."

(Id. at § 8.3) (emph. added). The NFMC LP Agreement further states

that it can only be amended by a writing signed by all of the Partners. (Id. at § 10.10.)

The partners in a limited partnership are free to agree to any provisions regarding the

partnership in their partnership agreement, unless prohibited by law, and the terms of their

agreement control, notwithstanding any other rights partners could have been afforded by statute or
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common law. See, Non-Linear Trading Co. v. Braddis Assocs., Inc., 243 A.D.2d 107, 675

N.Y.S.2d 5, 11 (1" Dep't 1998) ("The rights and obligations of partners are determined by the

agreement between them, which may contain any terms not precluded by law or policy"). As the

Court of Appeals has stated, "with respect to partnership agreements, absent prohibitory

provisions of the statutes or of rules of the common law relating to partnerships, or

considerations of public policy, the partners may include in the partnership articles any

agreement they wish concerning the sharing of profits and losses, priorities of distribution on

winding up of the partnership affairs and other matters. If complete, as between the partners, the

agreement so made
controls."

Cohen v. Lord, Day & Lord, 75 N.Y.2d 95, 102-03 (1989)

(emph. added.) See also Silverman v. Caplin, 150 A.D.2d 673, 541 N.Y.S.2d 546, 547 (2d Dep't

1989) ("It is well settled that partnership rights and obligations may be fixed by agreement. ... If,

as in the instant case, it is evident that a written partnership agreemeñt is a complete expression

of the
parties'

intention, the language of the nartnership. agreement controls and will not be

questioned") (emph. added.) To make this clear, the Court of Appeals has stated, "partners may

include in the partnership articles practically 'any agreement they
wish.'"

Cohen, supra, quoting

Riviera Congress Assocs. v. Yassky, 18 N.Y.2d 540, 548 (1966).

The partners of NFMC confirmed their intent to have the terms of the NFMC LP

Agreement control their respective rights by setting forth on the first page of the Agreement: "the

Partners desire to set forth the respective rights, obligations and interests of the parties hereto to

each other and to the
Partnership,"

(Id. at p. 1) and by agreeing that this Agreement "contains the

entire understanding between and among the
parties."

(Id. at § 10.7.) Further, the Agreement is

binding upon "the heirs, executors, administrators, legal representatives and permitted successors

and assigns of the parties
hereto."

(Id. at § 10.8.)
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Accordingly, the terms of the NFMC LP Agreemêñt dictate all of the pennitted actions that

the Preliminary Executors may (or may not) take involving the partnership.

Article VIII of the NFMC LP Agreement governs the disposition of a limited partner's

interests upon her death and Section 8.2 expressly provides that an
"executor"

or "other legal

representative"
"shall have the rights of such Partner subject to the provisions of this

Agreement."

This provision continues: "Such successor in interest shall not become a Substitute Partners except

upon compliance with the provisions of Sections 8.3 and 8.4
hereof."

(Id. at § 8.2) (emph. added.)

Section 8.3 provides that: "No Partner shall have any right to substitute an Assignee as a Partner in

his place without the prior written permission of the other Partner [namely, RAS Property and the

Trustees]. Any purported substitution of an Assignee as a Partner shall be void ab initio and shall

not bind the
Partnership."

Pursuant to Section 8.4(B), a person who does not meet these

requirements, such as the Preliminary Executors, "shall have the right to receive the same share of

the profits and losses and distributions of the Partnership to which his Assignor would have been

entitled."

Therefore, under the governing terms of the NFMC LP Agreement, the Preliminary

Executors'
sole limited right with regard to NFMC is limited to "receive the same share" of the

profits, losses and distributions to which Weinstein would be entitled, n_ot to dictate them. Any

attempt to "bind the
Peutneiship"

by seeking to remove the general partner, and dissolve and wind

up NFMC is "void ab
initio."

Accordingly, the Amended Verified Petition must be dismissed.
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VI.

LP ACT § 121-402(e) IS INAPPLICABLE

AN_D PROVIDES NO BASIS FOR RELIEF

The Preliminary
Executors'

claim is based upon LP Act § 121-402(e) which provides for the

statutory withdrawal of a general partner under certain conditions. Relying on this provision, the

Preliminary Executors claim that NFMC is dissolved because the claim for dissolution against

NFMC in the original Petition was not timely dismissed or stayed within 120 days, and, therefore,

NFMC should be wound up pursuant to LP Act § 121-801(d). The Preliminary
Executors'

reliance

on LP Act § 121-402(e) is misguided and incorrect. It is significant that the Preliminary Executors

in the Amended Verified Petition purposely do not cite the full quotation of this provision, omitting

the important (and controlling) conditional language that it only applies "unless otherwise provided

in the partnership agreement", as here. This provision provides as follows:

e) unless otherwise provided in the partnership agreement or approved by all

partners, (i) if within one hundred twenty days after the commencement of

any proceeding against the general partner seeking reorganization,

arrangement, coiliposition, readjustment, liquidation, dissolution, or similar

relief under any statute, law, or regulation, the proceeding has not been

dismissed or stayed, or within ninety days after the expiration of any such

stay, the proceeding has not been dismissed, or (ii) if within ninety days after

the appointment without his consent or acquiescence of a trustee, receiver, or

liquidator of the general partner or of all or any substantial part of his

properties, the appointment is not vacated or stayed, or within ninety days

after the expiration of any such stay, the appointment is not vacated...

A. LP Act § 121-402(e) is Inapplicable Because the NFMC LP Agreement Otherwise

Provides the Basis for Withdrawal of the General Partner.

As an initial matter, Section 121-402(e) only applies if withdrawal of the general partner is

not "otherwise provided in the partnership
agreement."

This is a condition precedent to the

applicability of the statute. The phrase "otherwise
provided"

in the statute negates the entire

balance whenever there is a provision for withdrawal in the partnership agreement. Any argument
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that a partnership agreement must specifically address and recite that LP Act § 121-402(e) is

inapplicable makes no sense and is unnecessary, because a partnership agreement can override

many statutory provisions without having to specifically recite each individual statutory

provision it replaces. Indeed, a rough count of the numerous provisions in the LP Act shows that

there are at least 20 provisions which apply unless otherwise provided for in the partnership

agreement.

In the NFMC LP Agreement, the partners specifically expressed their desire to "set forth the

respective rights, obligations and interests of the parties hereto to each other and to the
Partnership,"

and that this Agreement constituted "the entire
understanding"

of the partners. (Laplaca Afm., Ex. 4

at p. 1 and § 10.7.) The NFMC LP Agreement at Article VIII specifically "otherwise
provides"

for

withdrawal of the general partner - namely, confirming the
partners'

specific agreement that the

sole basis for withdrawal of the general partner is by voluntary withdrawal. Accordingly, because

withdrawal of the general partner is "otherwise
provided"

for in the NFMC LP Agreement, LP Act

§ 121-402(e)(i) and (ii) does not apply and the Amended Verified Petition must be dismissed.

B. The LP Act § 121-402(e)(i) Is Also Inapplicable Because it Only Applies to Claims

for Dissolution of the General Partner.

LP Act § 121-402(e)(i) is purposely misread and misapplied by the Prelinihiary Executors.

The
"proceeding"

referenced in subsection (e)(i) which triggers withdrawal of the general partner

must be a proceeding "against the general partner seeking ... dissolution or similar relief under any

statute, law or
regulation."

According to the plain meaning of the statute, the proceeding must seek

dissolution "against the general
partner"

(RAS Property) itself, not against the partnership (NFMC),

as here. This is the only reasonable interpretation of that provision. See, Colon v. Martin, 35

N.Y.3d 75 (2020) ("[A] court should construe unambiguous language to give effect to its plain
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meaning"). See also, McKinney's Statutes § 143 ("Generally, statutes will be given a reasonable

construction, it being presumed that a reasonable result was intended by the Legislature").

Further, it is an elementary doctrine of statutory construction that "a statute must be

construed as a whole and its various sections must be considered together and with reference to

each
other."

Colon v. Martin, 35 N.Y.3d 75, 78 (2020). A review of the other grounds for

statutory withdrawal of the general partner stated in LP Act § 121-402(e)(i) confirms that this

provision encompasses situations that would occur where a general partner may not be able to act

on behalf of the limited partnership. All of the subsections pertain to actions specifically against the

general partner itself, and not to claims against the limited partnership.

For example, subsection (a) pertains to when the general partner voluntarily withdraws,

subsection (b) pertains to when the general partner assigns its interests to a third party; subsection

(c) pertains to when the general partner is removed as per the partnership agreement; subsection (d)

pertains to when the general partner files for bankrup_tcy; subsection (f) pertains to the death or

incompetency of a general partner who is a natural person; subsection (g) pertains to the termination

of the trust when the general cartner is a trustee; subsection (h) pertains to the dissolution of a

general partner that is a oartnership; subsection (i) pertains to the dissolution of a general partner

that is a corporation; subsection (j) pertains to the distribution of an estate where the general partner

is an estate; and subsection (k) pertains to the dissolution of a general oartner that is a limited

liability company. Nowhere in the statute is the general partner removed because of an action taken

or because of a claim against a different entity, such as here where Weinstein asserted a claim for

dissolution against NFMC, not RAS Property.

It is clear that Section 121-402(e)(i) does not provide an end-run around removing a general

partner simply by adding the geñeral partner as a named-party in an action for dissolution against
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the limited partnership. The_statute can only be read to apply to dissolution claims "against the

general
partner."

Only in such an instance does the limited 120-day deadline to dismiss or stay such

a claim make any sense. When the claim is to dissolve the general nartner itself (similar to when a

general partner assigns its interests, files for bankruptcy, or is dissolved - as provided in the statute),

such urgency to stay or dismiss those claims "against the general
partner"

is needed to ensure that

the limited partnership can continue to operate in the event its general partner may be dissolved,

liquidated, etc. Further and critically, only when the dissolution claim is against the general partner

directly will the general partner have the legal ability and standing to seek to have that claim

dismissed or stayed - the requirement under LP Act § 121-402(e)(i) to avoid removal. Whereas,

when the claim for dissolution is against the limited partnership, there is no urgency to ensure

continued management by its general partner (who is not at risk of being dissolved). Further, the

general partner cannot seek to dismiss or stay a dissolution claim asserted against a different party,

i.e., the partnership. It is axiomatic that if the statute were meant to compel the general partner to

make a motion to dismiss or stay a claim, the general partner would need to have the legal ability to

dismiss or stay that claim.

It makes no sense to penalize a general partner with the draconian action of forced statutory

removal when, as here, the Petitioner has not asserted a claim for dissolution "agaiñst the general

partner."
This Court cannot condone such an absurd result. See, McKinney's Statutes § 145 ("A

construction which would make a statute absurd will be rejected.") Anonymous v. Molik, 32

N.Y.3d 30, 46 (2018) ("it is well settled that courts should construe [statutes] to avoid

objectionable, unreasonable or absurd consequences").

Obligating RAS Property to have a claim for dissolution against NFMC dismissed or

stayed within 120 days, or face involuntary withdrawal as a general partner is clearly an
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unreasonable and an absurd consequence. To bolster this point, despite diligent research

involving this statutory provision which has been in place for 30 years (since 1990), we have

been unable to find any decision invoking LP Act § 121-402(e)(i) as grounds to remove a general

partner for failing to stay or dismiss claims for dissolution against the limited partnership.

If it were so simple to remove a general partner by waiting 120 days after commencement of

a dissolution proceeding against the limited partnership, there would be (i) a line of cases involving

motions to dismiss or stay to stave off the statutory deadline and (ii) a line of cases removing the

general partner pursuant to LP Act § 121-402(e)(i) when the general partner failed to have the claim

for dissolution against the limited partnership stayed or dismissed within 120 days. But there are

none. There are none because in their zeal to attack Rita Sklar and line their own pockets and those

of their attorney, the Preliminary Executors have bastardized the language of LP Act § 121-402

(e)(i).

C. The LP Act § 121-402(e)(ii) is Inapplicable Because it Only Applies to a Receiver

Appointed for the General Partner

The Preliminary Executors allege that the general partner is removed pursuant to subsection

(ii) of LP Act § 121-402(e) because a temporary receiver (empowered solely with regard to one

tenant Vitra, Inc.'s construction at the building) was appointed in arbitration for the limited

partnership, NFMC. They are legally wrong. This subsection expressly applies only to the

appointment of a receiver "of the general partner or of all or any substantial part of his
properties."

(Emph. added.) There is no allegation in the Amended Verified Petition that any receiver has been

appointed for the general partner, RAS Prooerty, nor can there be.
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Conclusion

For the foregoing reasons, the NFMC Respondents respectfully request that the Amended

Verified Petition be dismissed with prejudice, and that the NFMC Respondents be awarded their

costs and
attorneys'

fees, for the PreHminary
Executors'

and their counsel's blatant disregard of this

Court's Orders and the NFMC LP Agreemeñt and for their frivolous assertion of the LP Act.

Dated: July 21, 2020 VERRILL DA E P

By:

Robert Laplafa

Kristen G. Rossetti

50 Main Street, Suite 1000

White Plains, New York 10606

And

355 Riverside Avenue

Westport, CT 06880

P: (203) 222-3110

F: (203) 226-8025

rlaplaca@verrill-law.com

lgro_s_setti@verrill-law.com

Attorneys for Respondents

RAS Property Management, LLC

Rita A. Sklar and Ninety-Five

Madison Company, LP.
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